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I.
Introduction

1. This Legal Due Diligence was prepared in the context of the 2nd Meeting of National Working Groups under the OSCE/UNECE Project “Transboundary Cooperation and Sustainable Management of the Dniester River” (21 November 2004, Kyiv, Ukraine). It has a dual purpose: 1) to assess the current status of the international legal framework of bilateral cooperation between Ukraine and Moldova in the field of management, protection and sustainable use of water resources in the Dniester River Basin; and 2) to identify and suggest potential options for strengthening and enhancing the legal framework of this cooperation, taking into account the latest advances and trends in the current international practice of regulating the management of transboundary water resources.

2. As is known, the Dniester Basin is an international (or transboundary) river basin, representing a system of surface watercourses and associated groundwater aquifers that are almost entirely concentrated in the territory of two countries, Ukraine and Moldova. The area of the Dniester Basin is 72,100 km2, with 52,700 km2 (or 73.1%) being within Ukraine, and 19,400 km2 (26.9%) extending into the territory of Moldova. Only 0.05% of the Basin’s area lies within the territory of Poland. The Dniester River has a length of 1,362 km. The upper and lower reaches of the Dniester River flow within Ukraine over the total length of 629 km, a 225 km river section is shared between Ukraine and Moldova, and 475 km of its length lie within the borders of Moldova.1
3. The Basin’s water resources have been and are intensively used by both countries for industrial and agricultural needs, hydropower generation and domestic water supply. In both countries, the Dniester River sustains large multi-sectoral economies, comprising heavily polluting mining activities, chemical industries, oil refineries, machine-building plants, food and textile industries. The most heavily polluting industries are concentrated in the upper part of the Basin, where the Dniester River collects 70% of its flow. The flow of middle reach of the Dniester River is regulated by a chain of large in-stream reservoirs.

4. The ecological state of the Dniester River has been adversely affected by significant anthropogenic pressures that result in contamination of river water and transboundary transport of pollutants. A dramatic decline in the industrial production outputs in the 1990s has led to a significant reduction of pollution load on the environment, contributing to the improvement of water quality in the Basin. At the same time, it has resulted in drastic cuts in environmental expenditures, including investments required to finance water supply and wastewater treatment improvements, maintain nature reserves and protected areas, protect and restore forests, and establish and maintain water protection zones along the river.
5. The existing transboundary environmental issues are considered to be driven by the following primary causes: historical unsustainable development and concentration/distribution of industrial and agricultural complexes in the Basin; the systemic socio-economic crisis during the transition to a market economy; and prevailing attitudes in the government and civil society, which undervalue the environment.
II.
Review of International Legal Instruments and Principles of Transboundary Cooperation on Water Resource Management in the Dniester Basin

6. Due to the international status of the Dniester River Basin, the effective management, sustainable use and protection of its water resources cannot be achieved through unilateral and uncoordinated actions taken by either riparian country. There is an obvious need in promoting and enhancing the international cooperation, to be based on the relevant and adequate legal framework and institutional arrangements. It therefore appears appropriate to carry out a legal review of principles, provisions and instruments provided in the relevant international law that are applicable to Ukraine and Moldova as the countries sharing an international watercourse, since they are key to defining the status and nature of relations between the two countries, including their mutual rights and obligations pertaining to the use and management of a transboundary water resource shared by them.
7. As is known, an underlying principle of the legal regime for transboundary water management refers to the “reasonable and equitable utilization of waters”, which means that any riparian country within an international river basin is entitled to a reasonable and equitable share of benefits associated with the use of water from this common source. One of key factors that should be taken into account in determining whether the waters are used in a reasonable and equitable manner is the extent, to which the water demand of a country concerned can be met without causing significant harm to other riparian countries. The principle of reasonable and equitable utilization of waters in an international river basin and the rule of causing no-harm to another riparian country are embodied in the first all-purpose international agreement in this area – the United Nations Convention on the Non-Navigational Uses of International Watercourses (1997). Although neither Ukraine nor Moldova are parties to this Convention, and even the Convention itself has not come into force since the required number of ratifications has yet to be achieved, the specified principles are nonetheless legally binding for both countries, since they are part of customary international law. 

8. Furthermore, both Ukraine and Moldova are parties to a number of multilateral “environmental” agreements, adopted under the UNECE auspices, and the provisions of these agreements are directly applicable when it comes to the use and management of transboundary water resources, including the Dniester River. Among the most important of them is the Convention on the Protection and Use of Transboundary Watercourses and International Lakes (Helsinki, 1992). Ukraine and Moldova are parties to this Convention, since 8 October 1999 and 4 January 1994, respectively. The Convention obliges the parties to take action, individually and jointly, in order to prevent, control and reduce the transboundary water pollution from point and non-point sources by taking appropriate measures, where possible, at source. Of particular importance are the Convention provisions addressed to the riparian parties, sharing the same transboundary waters. Pursuant to Article 9 of the Convention, the key requirement on these parties is to enter into bilateral and multilateral agreements or other arrangements in order to define their mutual relations and conduct within specific shared water basins. This provision obviously applies to the Dniester Basin.

9. The legal regime, established under the Helsinki Convention, was further developed through the adoption of two Protocols to the Convention: the Protocol on Water and Health (London, 1999) and Protocol on Civil Liability and Compensation for Damage Caused by the Transboundary Effects of Industrial Accidents on Transboundary Waters (Kyiv, 2003). The provisions of both protocols are fully relevant to the transboundary water resources. Ukraine joined the Protocol on Water and Health on 26 September 2003, while Moldova only signed but not yet ratified this Protocol, which was adopted in 1998, but has not come into force and effect yet. The Protocol on Civil Liability was signed by Ukraine and Moldova, but still remains to be ratified by them (it has not come into force yet).

10. Apart from the Helsinki Convention, three other UNECE Conventions are to be taken into account when addressing the issues pertaining to the transboundary water management. These include: the Convention on the Transboundary Effects of Industrial Accidents (1992, Helsinki), the Convention on Environmental Impact Assessment in a Transboundary Context (1991, Espoo), and the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (1998, Aarhus). The status of international commitments of Ukraine and Moldova to each of these conventions is different. Only Moldova is party to the Convention of the Transboundary Effects of Industrial Accidents (since 4 January 1994); the Espoo Convention on EIA was signed/ratified by both Ukraine (on 20 July 1999) and Moldova (on 4 January 1994). Similarly, both Ukraine and Moldova are parties to the Aarhus Convention, since 18 November 1998 and 9 August 1999, respectively. Both countries have signed, but not yet ratified the Protocol on Strategic Environmental Assessment and Protocol on Emission Inventories to the Espoo Convention, adopted in 2003.
11. Ukraine and Moldova are also bound by commitments ensuing from other international conventions, including the Ramsar Convention for the Internationally Important Wetlands Especially as Waterfowl Habitats (1971), to which they are parties since 1 January 1991 and 20 October 2000, respectively. There are 33 and 2 Ramsar sites within the territories of Ukraine and Moldova, respectively, including in the Dniester Basin area. Consequently, the national efforts of both countries in the field of water resource management and protection in the Dniester Basin should be geared to meet the provisions of this Convention, especially its Article 5 relating to the international wetlands and transboundary water systems.
12. In addition to international environmental commitments, Ukraine and Moldova are bound by a number of bilateral agreements, relating to the management of transboundary water resources.  Among them, the most important is the Agreement between the Governments of the Republic of Moldova and Ukraine on the Joint Management and Protection of Cross-Border Waters (23 November 1994)2.  
13. The 1994 Agreement is a fairly typical 'framework' agreement, in many aspects similar to the transboundary water agreements, signed in that period between Ukraine and Russia, and between Russia and Kazakhstan. The Agreement is applicable to all cross-border waters, defined as ‘the sections of rivers and other surface water bodies, which are crossed by the state border’, and ‘surface waters and groundwater sources in the areas, which are crossed by the state border’. While this definition is nearly identical to the definition of the term “Transboundary Waters”, provided in the Water Convention (Helsinki, 1992), there appears to be an obvious contradiction between a rather narrowly defined notion of ‘cross-border waters’ and the scope of applicability of this Agreement, which is much broader. The Agreement also uses such terms as “cross-border water systems”(Article 3) and “cross-border water bodies” (Article 4), though the definitions of these terms are lacking in the text of this document.
14.  The Agreement sets out joint obligations of the parties with regard to the use and management of cross-border waters or cross-border water bodies. Its Article 2 specifies a mandatory requirement for a prior consent of the Parties to any water management actions or water uses that may cause change in the conditions of waters within an area under the jurisdiction of another Contracting Party, including “any change in the location of a water body, water depths, water levels, water quantity and quality, that may result in any loss or damage to water bodies, fisheries, land, structures or any other assets; or that may lead to an abrupt alteration of water regime, modification of main waterway, difficulties in using a shared waterway by water transport, and any other infringements of shared interests with similar consequences”. It is interesting to note that the requirement for a prior consent equally applies to the actions aiming to protect water bodies against pollution and control the quality of waters. In other words, the consent of the Parties is required for nearly all measures that may be likely to affect the state of cross-border waters in an area within the jurisdiction of a neighbouring country in any manner whatsoever.

15.  Article 3 of the Agreement sets out mutual obligations of the Parties with respect to the maintenance of hydroengineering and water protection facilities in a proper technical condition; agreeing on the operation regime for these hydroengineering facilities and planned water protection and management actions; informing each other about the implementation of water protection and management actions that are perceived to have effect on composition and properties of cross-border waters; notifying each other about accidents and emergency situations, and holding joint consultations on these issues; ensuring that the hydrometeorological observations in the cross-border sections are carried out in a systematic manner; joint development of plans for integrated management and use of water resources; joint implementation of water protection and water management measures; cooperation in developing methods and techniques designed to prevent water pollution and adverse impacts on water resources, and ensuring their sustainable management; ensuring the sustainability of fisheries and conservation of ecosystem’s biological diversity; assessing the state of biological resources and specifying harvesting areas and limits for water bodies within the jurisdiction of the Contracting Parties. It should be noted that many aspects of these provisions are duplicated further in the text of the Agreement: in Article 6 (exchange of information, monitoring, and assessing water quality and pollution levels); Article 7 (preventing the modification of channels of cross-border watercourses); Articles 8, 9 and 10 (water management and protection projects and actions); Article 12 (agreed upon measures on protecting fish stocks).

16. Of particular interest are Article 4, concerning the distribution of cross-border water resources on the basis of agreed upon integrated catchment management and protection plans for cross-border water bodies, and Article 5, which sets out obligations on indemnifying and compensating the transboundary damage.  

17. The Agreement stipulates the appointment of Plenipotentiaries and establishment of an organizational mechanism in the form of annual (planned) and extraordinary meetings of the Plenipotentiaries. It is, however, very general in specifying the competences and mandates of the Plenipotentiaries and their meetings. The same can be said about the provisions of Article 18, concerning the resolution of disputes arising from or in connection with the interpretation and application of the Agreement and its provisions.

18. Generally, the document lacks a clear definition of its purpose and area of applicability; there is no mention of or reference to the commonly recognized principles of international law and water resource management concepts, such as the reasonable and equitable utilization of transboundary waters, the precautionary principle, the “polluter pays” principle, an ecosystem approach, basin management principle etc. The document does not provide a workable procedure of notification and consultation on any planned activities that are likely to cause transboundary impacts; it contains no provisions with respect to access to information relating to the state of water resources, or the role of the public in decision-making on issues relating to the use of water resources. Its provisions relating to the institutional framework of cooperation and dispute resolution procedure appear to be insufficiently adequate in terms of clarity and detail. The Agreement has a loose structure, with many provisions duplicating and overlapping each other. The absence of subheadings or clauses in the articles of the Agreement add to the difficulty in understanding their meaning. 

19. It can be concluded that while the 1994 Agreement on Cross-Border Waters between Ukraine and Moldova provides a basis for bilateral cooperation in the field of transboundary water protection and management, neither its provisions nor structure meet the relevant international standards and criteria, applied to agreements of this type. 

20. The information about the practical implementation of the 1994 Agreement and its provisions is lacking to allow an assessment of its effectiveness and role/contribution in achieving the specific results of cooperation between the parties in the field of joint management and protection of transboundary water resources. It is perfectly possible to suggest that the progress of international cooperation may be quite successful even if a legal framework for this cooperation is weak or inadequate, while a legally flawless agreement or regulation may fail to be implemented due to various reasons.

21. At the same time, it is important to ensure that new concepts and principles of transboundary water management (basin management approach, integrated management concept etc.) are reflected in the legal framework for bilateral cooperation between Ukraine and Moldova. This concerns first and foremost the Dniester River as one of the major watercourses draining the Black Sea Basin and the largest international river shared between the two countries.

III.
Options for Enhancing the International Legal Framework of Transboundary Cooperation in the Dniester River Basin 

22. Two potential options for improving the international legal framework of bilateral cooperation in managing the Dniester Basin’s water resources can be suggested at this stage.

Option 1. One of the ways forward in strengthening the regulatory framework for transboundary cooperation is the development and adoption of a special agreement for the Dniester Basin as was stipulated by the 1992 Helsinki Convention (Article 9), which is legally binding for Ukraine and Moldova. The international practice shows many examples of existing bilateral and multilateral river basin agreements and conventions, and there is no need to mention them specifically in this document. It is however worth to mention that the same arrangement is stipulated by the EU Water Framework Directive (2000), which introduces the river basin management approach that requires the transboundary water resources to be managed and protected on a river basin basis. This involves the establishment of a common management authority in each international river basin or sub-basin, and development and implementation of water resource management plans on a river basin basis. In this respect, it would be worth to mention a number of draft agreements developed in relation to the Daugava (Western Dvina) and Nemunas Rivers, the main partners to which are Russia, Belarus, Latvia and Lithuania.

It is known that the draft trilateral Convention has been prepared in relation to the Dniester River Basin (Moldova, Poland and Ukraine) on the conservation of landscape and biological diversity, and sustainable management of natural resources. The detailed review of this document is beyond the scope of this Legal Due Diligence. An important point to note is that this drafted document, containing a number of fairly acceptable provisions, still raises some serious questions and remarks. More specifically, the idea of Poland being a party to the Convention appears to be quite controversial, since only one small tributary of the Dniester River flows across its territory, while the Convention offers a broad scope of essential rights to all its parties (including, for example, the right to participate in the assessment of inflicted transboundary damage, stipulated by Article 5). There appears to be no proper justification for an excessively broad scope of matters proposed to be regulated by the convention, which covers, apart from water resources, landscapes, biological resources, forests and even mineral resources concentrated within the Basin (Article 9). Another doubt arises with respect to the need in establishing a cumbersome organizational mechanism in the form of the Conference of the Parties and Permanent Secretariat. The provisions relating to the dispute resolution mechanism lack clarity, especially those that specify the arbitration procedure. There are quite a few critical remarks with respect to the legal technique employed in the drafting of the Convention.

All that said, a mere idea of developing and adopting a special agreement pertaining to the sustainable management and use of water resources in the Dniester River Basin deserves support. A basin agreement of this kind can be developed in a manner that takes into account existing experience in the field of integrated management of transboundary water resources and applicable provisions of bilateral environmental conventions, as well as the most recent practice of interstate cooperation in this area. 

Option 2. Another potential option is to use existing arrangement in the form of the 1994 Bilateral Agreement on Cross-Border Waters as a legal basis for cooperation between Ukraine and Moldova. In this case, specific issues of managing the Dniester Basin could be addressed in an additional protocol (or a set of protocols) to the 1994 Agreement. Similar approach was successfully applied by Russia and Kazakhstan, which signed the bilateral Agreement on Transboundary Water Bodies in 1992, and subsequently adopted three specific protocols on the joint management and protection of transboundary water bodies and coordination of water management activities in three river basins (Ural, Tobol and Ishim). Key advantage of this approach stems from a simple and easy endorsement procedure based on the approval of these documents by the bilateral Commission, which does not require any additional approval at the intergovernmental level.

If this second approach is chosen as a way forward, it would be useful to consider the possibility of revising and updating the existing bilateral framework Agreement on Transboundary Water Resources in order to ensure that an updated agreement fully reflects the most recent trends and practices in managing international water resources and provide a consolidated institutional mechanism of cooperation by replacing the arrangement based on the Plenipotentiaries with a bilateral commission. This would also allow to take into account available practical experience of cooperation between Ukraine and Moldova.

Whatever option is chosen to develop and enhance the international legal framework and institutional mechanism of bilateral cooperation, it is also recommended that both countries give prompt consideration to ratifying and/or joining those existing UNECE environmental conventions and protocols, to which they are not party yet. This step would be very useful since not only would it help to enhance the legal framework of bilateral cooperation, it would also enable the full and effective use of available cooperation experiences in other transboundary basins of the region, with support and assistance provided by UNECE. 

S. Vinogradov

University of Dundee, United Kingdom

1 This and other information, used in this Legal Due Diligence, is available in the report prepared for the 2nd Meeting of National Working Groups under the OSCE/UNECE Project “Transboundary Cooperation and Sustainable Management of the Dniester River”.





2 The present Legal Due Diligence has been prepared on the basis of unofficial translations of relevant bilateral agreements between Ukraine and Moldova. The issue of authentic translation therefore arises with respect to a number of provisions and terms, including the term “cross-border waters”.
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