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Original language: Russian 

18 November 2009
REPORT 

on the 2nd meeting of the project  “Transboundary cooperation and sustainable management in the Dniester River basin: Phase III - Implementation of the Action Programme” (DNIESTER III)

Kiev, Ukraine, 15-16 October 2009

A. ORGANIZATION OF THE MEETING

1. The second meeting of the project “Transboundary cooperation and sustainable management in the Dniester River basin: Phase III - Implementation of the Action Programme” (Dniester III) was held in Kiev on 15-16 November 2009. The meeting was organized by the Organisation of Security and Cooperation in Europe (OSCE) and the United Nations Economic Commission for Europe (UNECE) in the office of the Project Co-ordinator in Ukraine. 
2. The Dniester III project is implemented by OSCE, UNECE and UNEP in close collaboration with authorities and NGOs from Moldova and Ukraine. The aim of the project is to improve cooperation between Moldova and Ukraine on joint management of the Dniester River basin. The principal tasks of the project are to: 1) promote the adoption of the new Dniester River basin Agreement, 2) facilitate cooperation between sanitary-epidemiological services of the two states, 3) support activities on biodiversity conservation (with focus on fisheries), 4) facilitate information exchange at the national and basin-wide levels, and 5) raise public awareness and media coverage of the Dniester River basin environmental issues. 

The project is a part of the Environment and Security initiative (ENVSEC). 

Objectives of the meeting 
3. The objectives of the meeting were to: 1) discuss development of the Dniester –III project, synergies with other projects implemented in the Dniester River basin, and 2) discuss development of the draft new Dniester River basin Agreement.
Participants
4. The meeting was attended by 19 participants (9 women and 10 men) representing authorities, research institutes and non-governmental organizations from Moldova and Ukraine, as well as staff members of the UNECE and the OSCE. The list of participants is attached in Annex 1.
Opening of the meeting 
5. Ambassador Kopaj, Project Co-ordinator in Ukraine, welcomed the participants of the meting and stressed the need to develop and sign the new Dniester River basin Agreement. Mr Babich, Deputy Head of the State Water Management Committee of Ukraine, also welcomed the participants and informed about the on-going work of the Dniester River basin Council, the implementation of “The Scheme for Flood Protection”, installation of 30-40 automatic stations, development of joint Moldovan-Ukrainian rules for exploitation of the Dniester cascade. The participants were also welcomed by Mr Libert, Regional Advisor of the UNECE. The agenda of the meeting was approved (Annex 2). 

B. PROCEEDINGS 

6. Ms Kutonova informed about implementation of the Dniester-III project since its 1st meeting (Chisinau March 2009), more specifically:
· consultations on the project development were conducted in Kiev (May), Tiraspol and Chisinau (June);
· comments to the draft Dniester River basin Agreement were presented by / collected from 10 authorities in Ukraine; 

· the SES working group (WG) had agreed on its work plan until May 2010, conducted a meeting (Novodnestrovsk 14-15 September) and two joint water samplings (in the upper course on the 15th September, in the lower one – on the 22nd September); 
· an attempt to unite / coordinate activities of the Institute of the Plenipotentiaries and a WG of Moldovan and Ukrainian experts on management and conservation of aquatic biological resources in transboundary watercourses (further in the text – Fisheries WG) was undertaken; 
· suggestions on implementation of an awareness component were collected, the best proposals were selected. The budget of the component was shared equally for the initiatives coming from the authorities and NGOs. A list of activities already conducted includes:
· support (partly) to organization of the World Water Day, which this year was devoted to the transboundary watercourses (Belgorod-Dnestrovsky 22 March, on the proposal from Eco-TIRAS);  

· examination of the Dniester source (Lviv oblast), discussion of a plan for design of the adjacent territory (proposal from DPBWM);

· support (partly) to the organization of the Dniester festival (village Cobruci, Moldova, Transdniester 12 July, proposal from Eco-TIRAS); 

· support (partly) to the organization of the annual international Dniester Conference (Odessa 30 September – 1 October, proposal from the Odessa oblast board for water management and Mama-86-Odessa);
· support to the publication of albums with best works of the “Colours of the Dniester” competition  (500 copies) and CDs (250 copies, proposal from the Odessa oblast board for water management and Mama-86-Odessa);
· a new Dniester River basin website www.dniester.org was established (with its previous structure mainly preserved). Management of the site was handed over to DPBWM. To upload information to the website, please send the material to monit_vod@mail.ru. 
7. Ms Siniaeva reported on the implementation of the SES component of the project, more specifically: 

· a meeting of the SES WG was conducted in Novodnestrovsk on 14 September. The participants were representatives of the SES of Chernovtsy, Vinnitsa and Odessa oblast, Centre for Preventive Medicine (CPM, Chisinau) and the Republic Centre for Hygiene and Epidemiology (RCGE, Tiraspol). New members of the WG (Chernovtsy and Vinnitsa) got acquainted with the activities of the WG, the draft Regulation, discussed sites for joint water sampling in the upper course of the river, an internal agreement on information exchange, cooperation with the information WG (Dniester-III), similarities and differences in maximum allowable concentrations in Moldova, Ukraine and the EU.

· Joint water sampling was conducted on the 15th September below the first dam of the DHPP (village Voloshkovo, Sokiryany rayon, Chernovtsy oblast). The samples were analyzed in the CPM и Chernovtsy oblast SES (CSES). Results of the analysis demonstrated discrepancy in such indicators as temperature (according to the CPM – 140С, CSES – 200С), color (correspondingly 0 and 47,4 (above the standard), suspended matters (0,04 and 74), dry residue (101 и 307), total dissolved solids (101 and 405,6). Biogenic substances were below MAC according to both services, CPM recorded an upper boundary value for phenol (0,001, CSES – 0) and cadmium (CSES did not share the result). According to CPM, the concentration of pesticides is standard; however CSES recorded excess concentration of DDT. CPM did not find helminthes, while CSES found ascaride eggs. None of the laboratories reported on deviations in microbiological indexes. 
· Joint water sampling in the lower course of the river (between villages Palanka and Mayaki) took place on the 22nd September. The samples were analyzed in CPM, RCGE and Odessa oblast SES (OSES). According to CPM and RCGE, chemical oxygen demand (COD) and biological oxygen demand (BOD5) levels are normal, while OSES recorded higher than normal values. Results on mineralization, biogenic and specific substances, pesticides and helminthes coincide in all three laboratories and fall within the standard range. Results on microbiological indexes differ. 
· The first exercise in joint water sampling demonstrated that differences in results could be caused by old equipment, error of method (up to 30%) and a human factor. Meetings, discussions, aligned information exchange, identification of sources of pollution, unification of research methods, joint trainings for personnel in laboratories and equipment of laboratories are required to improve the cooperation. Participation in the WG keeps the participants informed, more responsible with regard to the analyses and prone to seek solutions for transboundary issues as well as to avoid mutual accusations.

· Next meetings and joint water samplings are scheduled for January (a meeting will take place in Odessa) and April (Chisinau) 2010. 
8. Mr Bujac reported on development of the pilot transboundary GIS. More specifically, comments of the stakeholders to the draft regulation on information exchange have been collected, unification of the Moldovan and Ukrainian parts of the pilot GIS is being accomplished. Next meeting of the WG will be organized at the end of 2009 – beginning of 2010. 
9. Ms Galushchak on behalf of the Fisheries Committee of Ukraine mentioned certain difficulties in the cooperation but stressed the achievements and perspectives, and specifically that Moldovan experts have developed a draft intergovernmental Agreement on cooperation in fish resources conservation and regulation of the fisheries in the Dniester (further in the text – draft Agreement on Fisheries). The draft Agreement will be discussed at the upcoming meeting of the experts by the end of the year. 
10. Mr Ursu informed that limits for fisheries are discussed annually in the Fisheries WG. Ms Galushchak and Mr Ursu asked for clarification on how the draft Agreement on Fisheries can be integrated into the legal framework on the Dniester River basin, i.e. as an independent document, as a regulation to the 1994 Agreement, or as a regulation to the new draft Dniester River basin Agreement. Another issue raised was relations with Transdniester, e.g. lack of joint control, coordination of the catch periods and limits. 
11. Participants of the meting shared the following information about the projects implemented in the Dniester River basin:  

· Mrs Guvir informed that activities of the SES and Hydrometcentre of Moldova on water quality were analyzed in the frame of the TACIS project “Water governance in the ECCCA countries”. Recommendations on its improvement were developed.   
· Ms Zakorchevna reported that in the framework of the afore-mentioned project, amendments to the Water Code of Ukraine and a Concept for Development of the Water Sector in Ukraine had been approved. 
· According to Mrs Siniaeva, 2 meetings with stakeholders were conducted in the Eco-TIRAS project “Conservation of the aquatic biodiversity in the Lower Dniester” (funded by the Black Sea Trust, USA). The meetings were devoted to the state of the aquatic biodiversity in the Lower Dniester and actions to preserve it. Participants of the meeting acknowledged the feasibility of the development of a bilateral Agreement on Fisheries, possibly as a regulation under the 1994 Agreement. Meeting participants suggested that the bilateral agreement should be a framework agreement, and to divide the Dniester into three fish zones (taking into account the dams) and authorise the Fisheries WG to coordinate the spring ecological water release. Observation on spawning and migration of fry, preparation of a map and a publication of spawning areas in the Lower Dniester were also part of this project. The project acknowledges a need for additional efforts to involve authorities into the conservation of the aquatic biodiversity. 
· Mrs Slesarenok informed about the project “Democratization of the Management of the Dniester River basin”. E.g. the source of the Cucurgan river was equipped, a three-day conservation campaign “Cucurgan – the river of life” was organized, a regional creativity competition “Colours of the Dniester” was initiated, and an international Dniester conference was organized. In the upper course of the Dniester, NGOs published several issues of the information bulletins “From the Banks of the Zolota Lypa”. In the Transdniester (the Turunchuk River) several small projects devoted to the cleaning of small rivers and sources as well as planting trees and cleansing of waste were implemented. A Basin Council was organized at the Cubolta River. The Council adopted an action plan for the River Cubolta. Four demonstration projects devoted to involvement of local communities of four villages into solving of the river issues are being implemented. Similar demonstration projects in two villages are being realized in the Bucovec River, and a River Council has been established also here.     
12. Mr Vinogradov presented ways to address issues connected with introduction of the new Dniester River basin Agreement. For instance, 1994 Agreement and the new Dniester River basin Agreement may coexist, the institute of the Plenipotentiaries and the Dniester Commission can formally be independent but function as a unified mechanism. The international practice advices that in case of contradictions between provisions of the 1994 Agreement and the new Dniester River basin Agreement, the most straightforward would be indication of the privilege of the latter document in its text (as is noted in its art.31.2). A detailed justification of the suggested variants is attached as Annex 3. The majority of the participants agreed that even if ideally the 1994 Agreement should be canceled in connection with the signing of the new Dniester River basin Agreement, the coexistence of both agreements and preservation of the institute of the Plenipotentiaries is more realistic. Mrs Guvir conveyed a concern that it would be difficult to justify existence of both agreements. In this case a solution could be broadening the territory covered by the new Agreement. 
13. With regards to the Transdniester, Mr Vinogradov suggested a pragmatic approach which would allow the Transdniestrian authorities to take part in the activities of the Dniester Commission including the procedure of decision-making and drafting recommendations (Annex 3, part 2). The participants of the meeting supported this suggestion by editing art.27.3 as follows: “The Commission shall be composed of representatives of relevant ministries and agencies of the Contracting Parties. Representatives of regional authorities and relevant non-governmental organizations shall be included in the Commission in a consultative capacity”. Representatives of Moldova will consult with responsible authorities with regard the feasibility of such a formulation. 
14. Mr Vinogradov and the other participants of the meeting reviewed and discussed comments provided by various authorities of Moldova and Ukraine. 
15. Principal arguments for signing the new Dniester River basin Agreement should be that: 1) signing does not implicate considerable expenditures, 2) the new Agreement and the Dniester Commission will be established on the basis of the existing basis of the 1994 Agreement and the institute of the Plenipotentiaries, 3) signing the new Agreement is a justification for fund raising (implementation of the provisions of the new Agreement could be supported by international organizations during the first 3-5 years).

C. CONCLUSIONS AND RECOMMENDATIOS
Participants of the meeting approved the following recommendations: 

With regard to this meeting: 
16. Ms Kutonova will send the draft meeting report to the participants before 29 October. Comments on the draft report should be sent to Ms Kutonova within 7 days. After that the approved report will be uploaded to the webpage and disseminated.    

17. Exchange of information and coordination between afore-mentioned Dniester-related and the Dniester III project should be continued. 

With regard to the draft Dniester River basin Agreement 
18. The revised version of the draft new Agreement will be prepared and sent to the participants in the second half of November. The draft should be commented until mid-December. Another version will be prepared by the end of 2009. 
19. As a response to the MoE of Moldova and MoE of Ukraine, Mr Vinogradov will assist responsible officials in responding to the comments provided by the authorities in both states but not leading to changes in the new Agreement.  
20. Revised versions of the justification and accompanying documents, and the economic justification as required by the ministries of the finances will be developed by the end of 2009. 
21. Edited version of the draft Dniester River basin Agreement will be sent to relevant authorities (MoE or MFA) with a cover letter from the UNECE and the OSCE.
With regard to the sanitary-epidemiological component
22. To approve activities of the SES WG. The SES WG will continue to work on the draft regulation and conduct joint trimestrial water samplings (in January and April 2010).

With regard to the biodiversity component 

23. The project will continue supporting cooperation between the Fisheries WG for discussions on the use and protection of water bioresources in boundary waters with the institute of the Plenipotentiaries and the project. 
With regard to the Information WG
24. The meeting of the WG will be organized in the end 2009 – beginning 2010. 
With regard to the awareness component

25. The participants of the meeting endorsed implementation of this component and this work will be continued. Representatives of the MoE of Moldova will send suggestions on its implementation to the project managers.
По последующим встречам
Next meeting will be organized in April 2010 in Ukraine (tentatively – in the Dniester canyon). 

26. Annex 1

LIST OF PARTICIPANTS 

of the 1st meeting of the Dniester III project

Kiev 15-16 October 2009
	#
	Name
	Organisation
	Contact

	Moldova

	1. 
	Victor Bujac
	Apele Moldovei
	Stefan chel Mare Ave. 162, Chisinau, Moldova
Теl.:  +373 22 820 842

E-mail:  victor_bujac@yahoo.com, victor.bujac@apele.gov.md

	2. 
	Tamara Guvir 
	Ministry of Ecology and Natural Resources of Republic of Moldova
	Cosmonautilor Str. 9, Chisinau 2005, Moldova

Теl.: +373 22 204527

Fax:  +373 22 226858

E-mail: guvir@mediu.gov.md 

	3. 
	Ruslan Melian 
	Institute ACVAPROJECT of the Republic Water Management Concern “Apele Moldovei”
	Aleko Russo Str. 1, Institute ACVAPROJECT, Chisinau, Moldova
Теl.: +373 22 442 109

E-mail: rmelian@acva.md, rmelian@rambler.ru 

	4. 
	Tatyana Sinayeva
	International Environmental  Association of River Keepers “Eco-Tiras”
	Teatrala Str. 11A, Chisinau 2012, Moldova

Теl./fax: +373 22 225615, +373 22 550953, +373 691 21726

E-mail: ecotiras@mtc.md 

	5. 
	Iuri Ursu 

	Ministry of Ecology and Natural Resources of Republic of Moldova, Fisheries Servise / Head 
	Chisinau, Moldova 
Теl.: +373 22 47 24 12

Мob.: +373 69 309 132
E-mail: serviciulpiscicol@yahoo.com 

	Ukraine

	6. 
	Mykola Babich 
	State Committee on Water Management of Ukraine / Deputy Head 
	V. Vasylkovska Str. 8, Kyiv 01601, Ukraine 
Теl.: +380 44 226 2537

Fax: +380 44 224 2575
Моb.: +380 50 461 5448

E-mail: scwm@scwm.gov.ua, babich@scwm.gov.ua 

	7. 
	Margaryta Galushchak 
	State Fisheries Committee of Ukraine 
	Artema Str. 45, Kyiv, Ukraine 

Теl.: +380 44 482 09 84

E-mail: fishcom.ua@gmail.com 

	8. 
	Anatol Gunko

	State Fisheries Committee of Ukraine
	Artema Str. 45, Kyiv, Ukraine 
Теl.: +380 44 486 44 59, 486 68 83

	9. 
	Natalia Kharchenko
	State Committee on Water Management 
	V. Vasylkovska Str. 8, Kiev 01601, Ukraine Tel.: +380 44 235 4899

Mob.: +380 97 4241464

E-mail: perspektiva@scwm.gov.ua

	10. 
	Svitlana Slesarenok 
	Ukrainian National Environmental NGO “Mama-86”
	Ekaterininskaya Str. 20, Odessa 65026, Ukraine
Теl./fax: +380 48 715 5055 

Моb.: +380 67 441 1736

E-mail: slesarenok@ukr.net

	11. 
	Olexander Sosonyuk
	Ministry of Foreign Affairs of Ukraine
	Mihalovskaya Sq., 1, Kiev 01018, Ukraine 
Теl.: +380 44 238 15 03

E-mail:  szsp@mfa.gov.ua

	12. 
	Serhiy Vyhryst
	Independent lawyer 
	PoBox 76, Kyiv 03113, Ukraine

Mob.: +380 67 710 1197

Е-mail: serhiyv@bk.ru

	13. 
	Larysa Yurchak 
	Ministry of Protection of Natural Environment of Ukraine, Department of Water Resources Management  


	Uritskogo Str. 35, Kyiv 03035, Ukraine 

Теl.: +380 44  206 3129
Fax: +380 44 206 31 33

E-mail: l.yurchak@menr.gov.ua

	14. 
	Natalia Zakorchevna 
	TACIS project “Water Resources Management in the Western EECCA”
	Velyka Vasylkivska Str. 17, room 4, Kiev 03035, Ukraine
Теl./fax.: +380 44  223 7404

E-mail: nzakor@hotmail.com  

	International organizations 

	15. 
	Tamara Kutonova 
	Office of the Co-ordinator for OSCE Economic and Environmental Activities / OSCE Project Co-ordinator in Ukraine 


	Striletska Str. 16, Kyiv 01034, Ukraine

Теl.: +380 44 492 0382 

Fax: +380 44 492 0383  

Моb.:  +380 67 725 4012

E-mail:  tamara.kutonova@osce.org 

	16. 
	Bo Libert 
	UNECE Environment and Human Settlements Division 
	Palais des Nations, Geneva 1211,  Switzerland

Теl.: +41 22 9172396

Теl./fax: +41 22 9170621

E-mail: bo.libert@unece.org  

	17. 
	Sergei Vinogradov 
	Centre for Energy, Petroleum and Mineral Law and Policy, University of Dundee
	CEPMLP, University of Dundee, DD1 4HN, Scotland, UК 

Теl./fax: +44 1382 552 294

E-mail: s.v.vinogradov@dundee.ac.uk

	Observers

	18. 
	Outi Isotalo 
	Embassy of Finland to Ukraine


	Striletska Str. 14, Kyiv 01901, Ukraine 
Tel: +380 44 278 7049
Fax: +380 44 278 2032
E-mail: outi.isotalo@formin.fi
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Agenda

2ND MEETING OF THE PROJECT  
“Transboundary cooperation and sustainable management in the Dniester River basin: 
Phase III - Implementation of the Action Programme” 

(DNIESTER-III)

15 – 16 October 2009

OSCE Project Coordinator in Ukraine, Kyiv, Ukraine

	15 OCTOBER  (THURSDAY)

PROJECT IMPLEMENTATION 

	
	

	13.00 - 14.00
	Lunch (in office)


	14.00 – 14.15
	Welcoming (Ambassador L. Kopaj)


	14.15 – 14.30
	General session and approval of the meeting agenda (Bo Libert)


	14.30 – 16.00
	Project implementation in the period after the 1st project meeting (Chisinau March 2009) and plans for the near future:

· overview of the project implementation (Т.Kutonova), 15 min.

· sanitary-epidemiological WG: results of the meeting in Novodnestrovsk (14-15 September) and joint water sampling (Novodnestrovsk & Odesa September 2009)  (Т.Siniayeva), 30 min.

· information WG (V. BujacВ. Бужак, О. Лысюк), 30 min.
· biodioversty WG (tbc), 15  min.


	16.00 – 16.20
	Coffee break



	16.20 – 17.00
	Activities undertaken with regards to the draft new Dniester Basin Agreement after the  1st project meeting (Chisinau March 2009) (L.Yurchak, Т.Guvir)



	17.00 – 18.00
	Current activities of other projects in the Dniester River basin and synergy with the Dniester-III project:

· TACIS project “Water management resources in Western EECCA countries”                   (N.Zakorchevna, Т.Guvir)

· TACIS project on the Black Sea (Т.Guvir) 

· “Conservation of aquatic biodiversity in the Lower Dniester” (Т.Siniayeva)

· “Democratization of the management of the Dniester River basin” (Т.Siniayeva, S.Slesarenok)
· Other projects



	18.30
	Dinner (restaurant Yaroslava at Yaroslavov Val 13)

	
	

	16 OCTOBER  (FRIDAY)

DRAFT NEW DNIESTER BASIN AGREEMENT 

	
	

	9.15 – 11.00
	Variants of the relation between the 1994 Agreement and the new Dniester Basin Agreement, including institutional arrangements for the latter (S. Vinogradov, discussion)



	11.00 – 11.20
	Coffee break



	11.20 – 13.00 
	Sources for financing the new Dniester Basin Agreement (S. Vinogradov, N. Zakorchevna., discussion)


	13.00 – 14.00
	Lunch



	14.00 – 16.00
	· Involvement of the Transdniestrian Region of Republic of Moldova to the new Dniester Basin Agreement (S. Vinogradov, discussion)

· Next steps in promotion of the draft new Dniester Basin Agreement (project team, experts, formal procedures, discussion)


	16.00 – 16.30
	Coffee break



	16.30 – 18.00
	· Conclusions and recommendations of the meeting (Bo Libert)
· Place and time of the following meeting 




Annex 3
A NOTE PREPARED TO THE 2ND MEETING 

OF THE DNIESTER-III PROJECT
Kiev 15 – 16 October 2009 

1. Relations between the 1994 Agreement and new Dniester River basin Agreement
1.1. The 1994 Agreement and the draft Dniester River basin are overall compatible, their key provisions could not result in legal conflict, that is to say, in a conflict resulting from rights and obligations stipulated in these documents. Nevertheless, such a possibility in principle can not be completely excluded. Accordingly, it may be necessary to determine which of the provisions of these instruments would prevail in case of a conflict. Such a situation may arise especially when in the agreement there is no indication as to which of these legal documents the priority should be given. 
1.2. It should be noted that international law provides certain general principles which assist in establishing the primacy in case of incompatibility of the two international documents concerning the same issue. These principles include, first of all, the rule lex posterior derogat legi priori (later norms suppress earlier norms), and the rule lex specialis derogat legi generali (the more specific law has precedence over the general law). Both rules are usually applied when a text of conflicting agreements do not clearly state, which of them should be applied in case of the legal conflict.

1.3. Solving an afore-mentioned issue, one should primarily address a key international document on the contract law, i.e. the 1969 Vienna Convention on Law of Treaties. Article 30 (Application of successive treaties relating to the same subject matter) is based on the above-mentioned (paragraph 1.2) rules and provides, inter alia:
1. ... the rights and obligations of States Parties to successive treaties relating to the same subject matter shall be determined in accordance with the following paragraphs..
2. When a treaty specifies that it is subject to, or that it is not to be considered as incompatible with, an earlier or later treaty, the provisions of that other treaty prevail.
3. When all the parties to the earlier treaty are parties also to the later treaty but the earlier treaty is not terminated or suspended …, the earlier treaty applies only to the extent that its provisions are compatible with those of the later treaty.”

1.4. In this regards it is also worth mentioning article 31 of the Vienna Convention, which provides general rules for interpretation of the international treaties.According to article 31: 
“1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.

3. There shall be taken into account, together with the context: (a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions...”
1.5. Anyway, while developing the new Dniester River basin Agreement it is desirable to make all possible to foresee and prevent possibilities of conflicting of the latter and the 1994 Agreement. The easiest would be to indicate in the new Dniester River basin Agreement its prevalence. This is stated in the article 31(2) of the draft document:

Article 31

Obligations Under Other Agreements

1. The present Agreement shall not affect the rights and obligations of the Parties under prior international agreements concluded by them.

2. In the event of contradictions between provisions of the present Agreement and the Agreement between the Government of the Republic of Moldova and the Government of Ukraine on the Joint Management and Protection of the Cross-Border Waters of November 23, 1994, provisions of the present Agreement shall prevail.

1.6. Actually, an opposite variant, i.e. privilege of the 1994 Agreement over the new one, is presumptive though unwelcome. Such a variant would contradict, first at all, the rules lex posterior derogat legi priori and lex specialis derogat legi generali, as the Dniester River basin Agreement is both successive and more narrow (specific). Secondly, the Agreement contains a number of principally new provisions and approaches (basin principle of the management, ecosystem approach, precautionary principle, optimal and sustainable use of water resources, responsibilities with regard to monitoring, environmental impact assessment, public participation etc.), which reflect a qualitatively higher level of water and water-related resources management, and modern international practice (e.g. EC Water Framework Directive (2000) and the UNECE Water Convention). Taking into account all mentioned above, granting privilege to a more archaic 1994 Agreement in case of legal conflict can cancel all the afore-stated advantages of the new Dniester River basin Agreement and question its existence per se.
1.7. From the practical point of view, an issue of priority of one of the mentioned instruments arises mainly due to issues which may arise in a process of interaction of set organizational mechanisms: by the Plenipotentiaries (1994 Agreement) and the Dniester Commission (new Dniester River basin Agreement). First of all this touches upon such issues as content, subject scope of competence and credentials, order for making decisions and legal force of the managing bodies. 

1.8. To solve such issues it is necessary to begin with identification of which national authorities shall be responsible for execution of provisions of the new Agreement (considering that the Plenipotentiaries are the representatives of the national water management authorities): ministries of the environment or the water management authorities. Accordingly, there are two principally different variants of organization of the institutional mechanisms for the 1994 Agreement and the new Agreement: 

a) a competent national authority for the new Agreement is the ministry of the environment. In this case parallel and independent existence of the two institutes (the Plenipotentiaries and the Dniester River basin Commission) is possible. However division of the scope of competence of the two bodies, duplication of decisions on analogous issues, additional expenditures for their activities, etc. may become problematic. 

b) a competent national authority for the new Agreement is the water management authority. In this case unification of the institute of the Plenipotentiaries and the Commission into a joint body is possible. Under such conditions the Plenipotentiaries shall take on duties of co-chairs of the Commission, while the Commission actually shall replace and succeed the meetings of the Plenipotentiaries. An advantage of this variant is concentration of the (national and international) efforts along with enhancement of the process and significant economy for meeting commitments of both agreements (reducing expenditures for participation in participation in the meetings of the Plenipotentiaries and the Commission, assigning functions of serving both Agreements on the Secretariat, etc.).

1.9. Considering possible variants of relation of the two agreements and their organizational mechanisms one should take into account that the spatial scope of the 1994 Agreement and the new Agreement vary: the former deals with “all bordering” watercourses while the later deals with the basin. Thus to implement variant (a), detailed differentiation of the scope of competence of the Plenipotentiaries and the Commission will be required.  This can be done by transferring all issues to the Commission, leaving the rest of the bordering watercourses to the Plenipotentiaries (the Prut, the Danube and its lakes etc.). However such a solution seems difficult and will be hard to implement.

1.10. On the other hand, implementation of the variant (b) can potentially in practice lead to cancellation of the institute of the Plenipotentiaries and transfer of its functions to the Commission (incl. management of all bordering watercourses). This will successively require radical revision of the draft new Agreement and possibly cancellation of the 1994 Agreement. Secondly, due to a fact that the thematic scope of the new Agreement is much broader than one of a typical “water” agreement (e.g. 1994 Agreement) and covers a number of subjects which are a competence of the national environmental authorities, it can hamper adoption of the variant (b). 

1.11. Hence, none of the variants cannot be considered as an optimal one and has a potential for creating misunderstandings during their implementation. In this case a compromise variant can be applied: both bodies (the Plenipotentiaries and the Commission) will function as a united mechanism though formally staying independent from each other. This can be reached by maximally close interaction of both bodies and this is to be vested in the new Agreement. More specifically, the following is to be vested in the new Dniester River basin Agreement: 

а) the Plenipotentiaries are ex officio the first deputies of co-chairs of the Dniester River basin Commission (with a right to execute their functions in case of absence of the latter);

b) meetings of the Commission and the Plenipotentiaries are conducted in one venue and at the same time;

c) in any case when the Commission makes decisions which are covered by / relevant to the 1994 Agreement, participation of the Plenipotentiaries or their representatives is a must;

d) a duty to support the performance of both the new Agreement and the 1994 Agreement will be rested upon the Commission Secretariat.

1.12. Steps indicated above and other possible steps directed at close “linkage” of both instruments into one international legal regime for the transboundary watercourses, including the Dniester River basin will enable optimization of the process of implementation of both 1994 Agreement and the new Agreement. This will also result in avoiding “diffusion” of the limited resources as well as unnecessary duplication and parallelism in activities of the relevant organizational mechanisms of cooperation. 

2. Participation of the Transdniester region of the Republic of Moldova in the new Dniester River basin Agreement 
2.1. The issue of the participation of the Transdniester in the new Agreement is quite complicated from the point of view of the international law. In spite of the fact that examples of signing agreements or less formal legal acts with unrecognized or unacknowledged by each other parties are known in the international law practice, such practice cannot be applied to the Transdniestrian region. However, regarding a fact that Transdniester is a significant water user in the Dniester River basin, its participation in implementation of the new Dniester River basin Agreement is not only eligible but in many cases is absolutely needed. 

2.2. The only possible option in this case is a purely practical approach which would enable representatives of Transdniester to participate in the activities of the Dniester River basin Commission (including a procedure of decision making and recommendations). A following provision in art. 27.3 in the draft new Dniester River basin Agreement could enable such a participation:   

“The Commission shall be composed of representatives of relevant ministries and agencies of the Contracting Parties and regional authorities. Representatives of relevant non-governmental organizations shall be included in the Commission in a consultative capacity.”
Art. 27.12 is also relevant to this issue: 
“The Commission shall, within its terms of reference, adopt decisions that shall be binding on the Contracting Parties and recommendations that shall be considered with utmost attention by the respective agencies of the Contracting Parties in making decisions on issues within the scope of the present Agreement.“
2.3. A disadvantage of art. 27.3 is that its content does not clearly clarify: 1) which regional authorities are meant, 2) whether representatives of the regional authorities have the right to make decisions (in contrast to NGOs which are included in a consultative capacity). Thus it is more possible and eligible to consider opinion of the relevant regional authorities on issues touching upon and affecting large administrative-territorial units (from the perspective of a size of its territory and population, its criteria could be clarified). This could be done by clarifying provisions in the art. 27, by amending formulation in its paragraphs 3 and 12 ,or by including and additional paragraph specifically drafted for the case of Trandsniestria.  
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